Mr. FIT Z-HARRTS 


[Now Priſoner in the Tower ) 


His CASE truly ſtated; 


Humbly offered to the Free-holders of Ergland,why 
he ought to be tried by a Jury of his Neigh- 
bours, and not by the Houſe of Peers ; In a 
Letter-to Mr.C. L.C. F.S. and BH. Greeting. 


% * 


ſuch Geeſe ©s you ? Forſooth, now you have got ſomewhat by 

the end; Now you want not for fomcthing to fling in the 
teeth of Government ; 20w you are pleaſed, Whar ! he Houſe of Lords you ſay, 
þ.1s rejetled the Tmpeachment againſt Virz Hatris ; This is your Monſtr' horrend? 
{rm ancens, Sc Realy, it's pretty ſuch fine Feltolvs as you ſhould thus judge 
and cenſure what vou no more ynderſtand, than a Cuckoe making a Cabiner. Bur a 
Fools Bolt is ſoon {hor ; Whither will Deſign, Engy, Malice and Impydence run ! 
you think ( 1 warrant you ) the Houſe of Lords is like a Club at a Tavern or ſuch 
Vermiae 2s ou ata Coflec houſe, Bur why ſo faſt ? Confider on it. By the Come 
mon Law,b: /f1qur Chit, and by 37 other ſeveral AtFs of Parliament confirm- 
ing, Sc no nan 1$ to be tried but by kis Peers. All Dukes, Margueſſes, Earls, 
Viſcounts and- Barons of the Lerds Houſe of Parliam. in reſpec of their Nobility, 
be Peers among{t tacmſclves, And they, and any of their Dutcheffes &c. be al- 
ways, in Caſe ot life and Member, ro be tryed by the reſt of rhem and nor by 
Commoners, And all others beneath them be Commoners and Peers anionglt 
themſelves, and 10 bs tricd by theſe Peers of theirs, bur nor by any of the ſaid 
Lords. Only the Lo:ds, the Biſhops if Par!iament fir, be rried by the ſaid Lords, 
elſe the Commoncrs. Conſider your priviledges in th/7s. A Commoner when he 
&omes to be queſtioned for his life, is tryed by his Neighbours and 'acquain- 
tance ; theſe probabiy knowing moſt of the Fat ot the perſon accuſed, and of the 
witneſſes &c- thoſe he can ſpeak ro &c. thoſe which are not fo much above him as 
to eſicem ro0 little of his liſe &c. thoſe he knows whether fair, indiffesent , and 
good men for him to be tried by; By a Jury that he may purge, except againſt 
and chooſe 20. and in ſume Caſes 25. our of | that he lizes nor ] without ſhew- 
ing 2ny the leaſt caſe why; and a/ways as many more as he will, if he can ſhew 
any cauſe. He is tro be tried by Judges on 1herr Oaths, and by the Jury all on 
their O.uths, even by two Jurics all ſeveral perſons on their ſeveral Daths. He 
is to be tried according to the Common Li and Statutes. If his Judges or Jury 
 ecr againlt him, they are puniſhable. But in that Trial before the Lords, is not ſo, 
ſo much as one Jury; unlefs you call H, of Commons tht one. No exceptions 


can be made againſt any of the Tricrs, though never ſo great cauie, None of the 
; CN A Judges 


Hat a noiſe is this you Po/rtiti3ns make ſipping and ſmoaking ar 
Coffce-Houles.? Cannot our Capitol be otherwiſe ſaved, bur by 


Jadges nor others be here on their Oaths. The Tricrs, &c, be not Neigh- 
Fours, &c. bur almoſt all per{c& Strangers, &c. the Trial is per /rg. © conſuetud. 
P1l;amenti, unknown w others; ſo molt proper for themſelves, or ar leaſt, for 
Offenders in Parliament; as matters ariſing in War by a Court Marſhal. It any 
err 2g2inlt one in his Trial, never ſo groſly, where is the remedy ? In ſhort, Gen- 
mo, He that underſtands a Trial by Jurics, will never part with, wave, or dil- 
countcnance it;he thar is for any other, is againſt ir, Why ſhould I with another that 
Tria! 1 with not my ſelf, if in his circumſiances ? Why ſhould I preſs tor that other 
Trial before the Lords, in ſtcad of this? Why ſhould I ſeek to bring ſuch Trial in 
practice or ſo much as conſent to ſuch a Preſident of their changing the Trial ? No 
man knows the conſcquences. - Perſons and Times may alter : there may. come as 
bad a'H, of Commons as ever did a good one, Preſidents are no little authentique 
in Law, nolittle dangerous. Againſt this Trial by Jury, was once an unhappy 
AR, 11 H.7.c. 3. That Juſtices of Aſſizes or Juſtices of Peace ſhould (without 
any, Verdi of Twelve men upon Information before them, have full power of 
hearing and determining all Offences, &c. But fays Lord Cooke, by Colour of 7h:s 
Af ſhaking the, Fundamental Law of Juries, it is incredible what horrid oppreſ- 
ſions, cxaions, &c. to the utter -undoing of infinite numbers of people were com- 
mitted, And Experience ſoon taught the Parliament, 1 H.8.c.6. to repeal it. Are 
Parliaments -always out of heats? &c. or free of miſtakes? Who are ?. Whar is 
infallible, any -thing but the Deity 4 Was not there a Subject of this very King- 
dom commirtcd to the Tower, and though ready and deſirous ro be heard, yet 
judged, and attainted by Parliament, without ever being heard or ſent for, Rot. 
Parl,32H.8. It a whole Parliament be ſubje& to failings, &c. much more part 
of ir, Why then ſo fond and mad of Trials in Parliament ? Thus, ſecing your 
Right is Trial by Juries, what Law is there to take away, diſpenſe with, &c. 
th.s Trial by Jury ? That which is cither Common Law or Statute Law, cannot 
be altered withour an exprcſs Statute, C.L.115, But where is there any ſuch Sta- 
rute for enabling che Commons ro impeach, &c. any Commoner, orthe Lords to 
rrie any perſon of Liſc 2nd Death;bur the Lords own Peers? Oh butthe H.of Com. 
is .he Grand Jury of rhe Natiog,the Inquiſitors General,the Guardians of the King- 
cvom.theRepreſentatives of che Peo all the Commonairy,all that by ſuch Trial can 
poilibly ſuffer. | fre words! ] . And ſo if they conſent, the perſon offended conſents 
:n Law, in as much as his Repreſentative conſents; and cotifent takes away the 
error, Truly this is fine, ſomething ir ſecras may be ſaid for any thing. Bur if 
chooſing, the Houſe of Commons do implicitly impower it ro do ſome things, muſt 
it therctore all things? I chooſe Arbitrators, or make a Letter of Attorny to one, 
he can do no more than what is exprelly mentioned for him todo ; nor can he 
do that otherwiſe than cxpreſicd. Burt this is roo large a Subjet ar this time, 
onely this, Icannot any ways impower any one to do any thing which'is not accor- 
ding toLaw; fo neither can my choice of Parlizment men cnable them ro doan 

thing bur according to I,2w; any other Power 1s void in Law, abſolutely void, 
The yok or given Pariiament men is the weaker allo, in as much as ſo general, and 
oacly impiicuc; and therefore ro be conlirued ſtrictly. Thus, How have they 


trong, aS more or leſs ſuits your humour, 


not grant the King, Houſe of Lords, or any private perion can call any Commoners 
life into queſtion betore the Lords, without the conient and approbation of the 
Houſc of Commons ; then how will you zeaſcr z2 Law, that the Houſe of Com- 
mons may? Give me one ſound, honeſt reaſon for the difterence. Bur if by ſeeking ro 
bind the Houſe of Lords to rctain and judge a Commoncr upon an Impeachment 
from the Houſe of Commons, you introduce or warrantthe King, Houſe of Lords, 

or 


or any private perſons to do 27, or the like, Where are you then ? The [ume & -.:- 
lon, the ſame Law, is a Maxim never fails. Burt for the People of England, be : 

ſaid anciently the Lords never gave Judgment of Life or Ecath upon any bur their 
Peers. This with little Oiland Sand might cafily be made our trom the Rolls in the 
Lords Houſe ; a Commoner was in theſe caſes out of the Juriidition of their Court, 
I know of one opinion againſt this, but no matter, it alters nor the Law, Abour 
Edw, 2. and Ed. 3. it was omewhat diſputed as now; and in $;0u de Bery- 
fords caſe, the Lords being mightily importuned to give judgment againſt him, 
refuſed a conſiderable time , alledging he was a Commoner, and they were not 
bound ro give Judgment of Lite and Death on him ; bur ar length did, upon an Act 
of King, Lords, and Commons, paſling that this ſhould not be drawn into preſidenr, 


' The A is Rot. Parl 4. Edw 3.n.6. to this effet ; It is enafted, That albeit 
the Lords and Peers of the Realm, as Judges of Parliament, in the Kings preſence 
had taken upon them to give judgment in cofe of Treaſon or Felony, againit ſuch as 
were not their Peers , That hereafter no Feer ſhall be drivento grve Judgment 
en any other but their Peers, according to Law, 


. Note, the words [.zccording to Law]ſhew the Law was ſo before, The words the 
[the Kings preſence] are mentioned becauſe the Kings afſent was antiently as the 
Commons demand ſcems yer neceſſary in the Lords judging any Capital crimes ; 
Beſides ſhould the Lords, be bound to judge all men Impeached betore them, it 
might be made ill uſe of, an Artifice ſometimes rodivert &c. them ; Nor ſeems 
it fr and becoming the honour and dignity of 'that Houſe that it .ſhould ſtoop 
to trouble themſelves with trying every inconſiderable Fellow for cyery Treaſon 
and felony that may happen, though perhaps to a ſhilling or farrhing value which 
yet they arcas well bound to do, as tric Fre Bark, ler his Crimes be what they 
will, (1 ſhall not judge them betore he is heard, and Witneſſes at his Trial.) By this 
means too, the great buſineſs of the Nation, that of the Parliament might be fertered, 
delaycd, obſtructed, &c. when yer the Trial might be as Well if not better, as a- 
forefaid,by and before others ; the Lords, as to the practicealſo, have accordingly, 
ſeveral times before, done the like as they did now, They referred the Trial of one 
ſo impeached ro another Court ſince the Kings happy reſtauration. Oh, but ſay 
you, Why ſhould the Lords make uſe of this Priviledge now, when oftentimes 
they have done otherwiſe, notwithKanding the ſaid AR, &c. Truly ſometimes they 
muſt vſe their Liberty of refuſing ſuch Trials elſe loſe it, both ro their own and 
our danger; when better than now ? Eſpecially, ſince you ſeem ſo hotly to deny 
italready ; ſince their was ſo much, ſuch extraordinary and ſo far greater and mors 
earneſt preſling buſineſs before them and for them to do; and fince had the Lords, 
as you ſay, retained the impeachment, Fitz-Harris could not have been Tried 
rill the leiſurc and pleaſure of the Houſe of Commons were it ſhould be ſo ;1It he 
ſhould have never been tried, he could never be brought to Juſtice. Bur no que- 
ſton the Houſe of Commons were zealous for his ſpecdy Trial, and Death if 
deſerved, and would bave made a vigorous proſecution ; elſe it were an ingenious 
way of new found pardoning, There 1s ſome [mall difference ſure, between deny- 
ing Juſtice to be done ar all and between leaving or Commanding it to be done 
by otzer Courts, as the Houſe of Lords did in this caſe; There 1s ſome ſmall 
difference alſo berween Courts that ought ro do other, and bur for neceſſity (if 
ever) ſuch things as theſe : and other Courts that ought ro do ſuch things as theſe 
onely ; and whoſe onely end and buſineſs theſe things and Trials be. Oh, bur 
no other Court can trie this now, there is a Vote of the Houſe of Commons againſt 
it, Iris true, but is their Vote any Law. any Judgment, any Record, any mat- 
ter or thing 7 Law, more than the noiſe of Thunder laſt Midſummer is ro us now ? 
It ir would be ever ſo much as taken notice of, it was onely during the ſame 
Seſlions, and is now become abortive, and fo as if never had been. He that holds 
contrary, endeayours by z!, altering, &c. rhe Government. Whercas nothing in 

our 


V1. 
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cur Government 1s binding bur Common Law, or other , from King, Lords, and 
Commons, nor ouglit to have mcre inftucnce than what oncly good manners 


allows. 


Mr, $9777h, You in your Commentaries ſay, All profccution at the Suit of the 
King mult ilop, till that ot a private Perſon be determined. Good now, Did you 
ever conſider it before? Is it not diametricaily orherwiſe in 21} Civil Cauſes 1nn- 
- doubtedly? Andthar it is fo 2/together, I muit rcll you there arc plenty of Autho- 
ritics better than yours. As for a taite - Albeir the Judges finding Yppenls were 
uſually proſecuted more cff-fually than Indrffments, would rheretore endeavour 
that all Parties mighr be tried on Appeals, and fo would ſometimes ſtop the IndiQ- 
ment(which is the Kings Suit) ro rather try onthe Appeal ( which is the Suit of a Pri- 
vate perſon ; ) yet if they were informed the Evidence were clcar, &c., they way d 
always proceed at the Kings Suir,and never ſtay tor rhe Suir of the Parry: 57 H 4.25, 
21 H.6.2$,29,38, Or rather than the Kings Suir ſhould be long delayed, as it cn 
Infant brought an Appeal, now, becauſe 1r could not betricd ill he came at Age, 
they will Indi the Parry, &c. and immediarcly trie him again jor it, 21 Few. 
23. tit Agein Fitzh. 57.mm tit Coron. im Futzh. 258. Anno 13, 01.6 © :hid, pl.259, 
Anno 32 1.6. Let the Appeal of what perſon focver, and whenfſocver depend, 
vct that the Judges might immedincly rrie the Offender ar the Kings San, 1 wouid 
is 16 E.4.1 Coron,l1tzh.469. Anno 8 H.5. and fo were ſeveral others 1ricd, 14 ' con 
Cr Fitzb, H.6, © it coron Fitzh.82.S 5 R435 b. | 


Thus may 'we ſee how juſtifiable theT.ords were in what they did-; how gene- 
rous in preſervirgg our Rights of Trial by our Peers ; how much worthy more of 
our grateful acknowledgments than miſunderſtandings ; how we oughr maturely 
:o conſider all things before we judge ; and how we may unjuſtly err in our Opy- 
nions before we rightly underſtand all circumſtances and rcatons of the marter 
we preſume to give our opinion of. Therefore ought we tomeddle- with nothing, 


Þut what is within our own Sphere and capacity; and thar neither, but when tree 
of Paſſion and Prejudice. | 


Cum miiltis alits que nun per{cribere leneum eſt. 


Printed for 7ohn Smith in Great Queen-ſtreet. 


